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In the Court of Appeals of the District of Columbia. 


No. 2581. 

John Q. A. Walker et al., Appellants, 

vs. 

Lettie F. McIntire et al. 


a Supreme Court of the District of Columbia. 

. Equity. No. 81572. 

John Q. A. Walker. M. Katherine Walker, Galen E. Green, 

vs. 

Lettie F. McJxtire, El wood W. MoTxtire. Executor; Lettie F. 

McIntire, Executrix. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill 

Filed January 29, 1918. 

In the Supreme Court of the District of Columbia. 

Equity. No. 81572. 

1, John Q. A. Walker; 2, M. Katherine Walker; 8, Galen E. 

Green, 

vs. 

1 , Lettie F. McIntire; 2, Elwood W. McIntire, Executor; 8 , 

Lettie F. McIntire, Executrix. 

The plaintiffs state as follows: 

1. Plaintiff No. 1 resides in California, No. 2 in New Jersey and 
No. 8 in the District of Columbia; they all sue in their own light. 

2. The defendant, Lettie F. McIntire, resides in said District and 
is sued in her own right and also as executrix, as hereinafter stated. 
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3. Heretofore, on the 10th of April, 1891, plaintiff No. 3 was 
the owner, as he now is, and was in actual possession of, as he now 
is, the following described real estate in the County of Washington, 
District of Columbia, to wit: All of Lot Twenty-one (21) in Galen 
E. Green’s subdivision of part of the tract of land known as Girls’ 
Portion, as per plat recorded in Book County No. (5, folio 40, in the 
Surveyor’s Office of the District of Columbia. 

4. On the said 10th day of April, 1891, plaintiff No. 3 and his 
wife executed a deed of trust dated April 10, 1891, and recorded in 

Liber 150*2, folio 377, of the Land Records of the District of 

2 Columbia, whereby they conveyed said Lot Twenty-one (21) 
to Edwin A. Mclntire and George R. May in trust to secure 

the note of plaintiff No. 3 for five hundred dollars, bearing date 

April 10. 1891. and payable live years after date to the order of 

Cuvier Green. The said note represented a loan made by said 

Edwin A. Mclntire of his own money to plaintiff No. 3. The said 

note was at said Mein tire's suggeston made payable to the order of 

Cuvier Green, who endorsed and delivered it said Mclntire, and said 

Mclntire during his lifetime, and his estate since his death have 

been the actual owners and holders of said note which is now held 

either bv the said executors or bv the said Lettie F. Mclntire in her 
«/ * 

right as legatee under her husband’s will, as hereinafter stated. 

5. During the month of June, 1900, plaintiff No. 3 called upon 
the said Edwin A. Mclntire, who was then the holder of said note, 
and in the presence of James N. Sparks formally tendered to said 
Mclntire in full payment of the indebtedness secured by said deed 
of trust the sum of nine hundred dollars in legal tender United 
States notes, the amount then actually due under said deed of trust, 
including taxes paid by said Mclntire, being a sum not exceeding 
eight hundred and thirty-five dollars. Plaintiff No. 3 at the same 
time tendered to said Mclntire a deed of release duly prepared re¬ 
leasing said deed of trust. The said tender was made before the sale 
to Emma Garrett hereafter referred to and was made by said Green 

by her authority and as well on her behalf as on his behalf. 

3 The said Mclntire refused to accept payment of said in¬ 
debtedness without any justifiable reason therefor. 

6. Thereafter negotiations were conducted between plaintiff No. 
3 and said Mclntire with a view to the redemption by plaintiff No. 
3 of said lots from said deed of trust, but the said Mclntire persisted 
in his refusal to accept payment of the sum legally due him and 
finally, on or about December 22, 190*2, the said Mclntire, acting 
alone and without the presence of said George IL May, pretended 
to make a sale of said real estate under said deed of trust. The only 
persons present at said pretended sale were the said McTntire, his 
sister. Emma Mclntire, plaintiff No. 3, and an auctioneer. Before 
the auctioneer commenced to offer the property for sale plaintiff 
gave public notice in the presence and hearing of all the persons 
assembled that the sale was wholly illegal; that, by reason of the 
tender aforesaid, no sale could legally be made; that said McTntire 
had no right to act alone, and that no pretended purchaser at said 
sale would acquire any title thereby. The negotiations referred to 
in this paragi •aph were conducted and the notice referred to in said 
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paragraph as given at the sale were conducted and given as well on 
behalf of said Emma Garrett as of said Green and were given by her 
authority. 

7. Notwithstanding this notice, the auctioneer proceeded to offer 
the property and the said Edwin A. Mclntire pretended to bid 
therefor the sum of fifteen hundred and twenty-five dollars, and the 
said Edwin A. Mclntire directed the auctioneer to enter the name of 
said Emma Mclntire as the purchaser. No bid was made by 

4 said Emma Mclntire, and plaintiff avers that she was not the 
purchaser at said sale; that no bid was made by any one au¬ 
thorized to bid, and that the attendance and pretended participation 
in the sale by said Emma Mclntire was in the interest of and at the 
suggestion of said Edwin A. Mclntire. in order that the said illegal 
transaction might bear the appearance of a sale under said deed of 
trust, and plaintiff further avers that in contemplation of law no sale 
under said deed of trust was then made and no right therein what¬ 
ever was acquired by said Emma Mclntire, but that, notwithstand¬ 
ing said pretended sale, the title remained in plaintiff No. 3, subject 
to the said deed of trust, and with the right in him to redeem the 
property therefrom. 

<S. Thereafter the said Mclntire and May, professing to act as 
trustees under said deed of trust, executed a conveyance of said lot 
to said Emma Mclntire. Said Emma Mclntire paid nothing for 
said lot and the said conveyance was simply one more step in the 
plan to create an appearance of a sale under said deed of trust, but, 
as plaintiff is advised and avers, the only legal effect was to at the 
utmost vest the legal title to said lot in said Emma Mclntire upon 
the same trusts as are set out in said deed of trust. 

9. Thereafter the said Emma Mclntire conveved said lot to the 

_ 

defendant. Lettie F. Mclntire. The said grantee in said last men¬ 
tioned deed paid nothing for said conveyance which was simply a 
method of transferring the apparent title to said lot, and said Lettie 
F. Mclntire at the time of the said convej T ance had full actual 

5 knowledge and notice of the invalidity of said attempted sale 
under said deed of trust and knew that the right of plaintiff 

No. 3 to redeem had not been in anywise interfered with. 

10. The said Edwin A. Mclntire died November 20. 1907, and 
bv his will, which has been duly probated, appointed the defendants, 
Elwood \V. Mclntire and Lettie F. Mclntire, executor and executrix 
thereunder, and they duly qualified as such. 

11. The said Lettie F. Mclntire has recently instituted a proceed¬ 
ing in the Municipal 'Court under the provisions of the Code relat¬ 
ing to sales under deeds v>f trust to recover against plaintiff No. 3 pos¬ 
session of the said lot. Judgment w T as entered in favor of said Lettie 


F. Mclntire and plaintiff No. 3 has duly perfected an appeal there¬ 
from to this court, which appeal is now r pending and undetermined. 
In the said suit in the Municipal Court it w T as not competent for 
plaintiff No. 3 to set up by way of defense the facts hereinbefore set 
forth, and to show’ that the only effect of the deeds hereinbefore re¬ 
ferred to w’as to transfer the trusteeship under said deed of trust, 
and that said deeds conveyed no absolute title. 

12. The said lot was subject to a second deed of trust securing 
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.$400 to Emma Garrett and was sold thereunder in the year 
1000 to her. The sale to said Emma Garrett was made after said 
tender hereinbefore referred to. After conveyance to her, said 
Emma Garrett died intestate, leaving as her only heirs her brother 
and sister, plaintiffs Nos. 1 and 2. Said heirs then entered into an 
agreement with said plaintiff No. 1 to sell to him the said 
0 real estate and they join herein as plaintiffs with him*to es¬ 
tablish in his favor the fact of his equitable title to said lot, 
which they hereby admit and to set at rest any question as to parties 
plaintiff herein or the efficacy of this proceeding. 

13. Ever since the said pretended sale hv said Mclntire negotia¬ 
tions have been carried on with a view to ascertaining the amount 
legally due from plaintiff No. 3 under the Mclntire deed of trust, 
hut. by reason of the unreasonable demands of said Mclntire in his 
lifetime and of the defendants since his death, it has been impossi¬ 
ble to ascertain the amount justly due under said deed of trust. The 
negotiations hereinbefore referred to were conducted by plaintiff. 
Green, on behalf of said Emma Garrett in her lifetime and of her 
aforesaid heirs bv her and their authoritv and on behalf also of said 
plaintiff No. 3. Plaintiffs have constantly insisted that said Mc- 
Tntire deed of trust secured onlv the amount due thereunder ac- 

t 

cording to its tenor and effect and that it had never been foreclosed, 
but said Mclntire during his lifetime and defendants since his 
death have insisted upon adding to said amount a large sum not 
secured under said deed of trust referred to in paragraph 4 of this 
bill. Yet neither said Edwin A. Mclntire nor defendants ever 
broke off such negotiations and always held out to said Green, act¬ 
ing for said Garrett, her heirs and himself, the hope that an amica¬ 
ble adjustment could be reached, and it was not until institution 


of the possessory action aforesaid on the — day of-, 19—, that 

plaintiffs were given to understand that such negotiations were 
ended. Thereupon, on July 15, 1911. said Green instituted 
7 a suit against defendants to redeem from said trust given by 
him in which he conceived that, being equitable owner under 
his contract with plaintiff* Nos. 1 and 2. he might properly sue 
alone, lmt. having learned that this view was erroneous by decision 
of this Court, affirmed by the Court of Appeals on the — day of —, 
1912. he applied to said plaintiffs Nos. 1 and 2 to join with him in 
this suit to meet the said objection, which was the only objection 
sustained by either Court, and plaintiffs Nos. 1 and 2 willingly join 
herein in order that it may fully and clearly appear that said Green 
is the real and equitable owner of said lot and that this suit is 
brought for and on behalf of all the parties in any wise interested. 

14. Plaintiffs are now. as thev have always been, readv and will- 
ing to pay whatever sum may he found due by the Court after a 
proper accounting under said deed of trust to secure said Mclntire, 
and they now formally tender themselves ready to redeem said lot 
from said deed of trust upon payment of such sum as the Court may 
decree, and plaintiffs aver that in equity and good conscience the 
aforesaid pretended sales and conveyances ought not to be and, in 
this Court where substance and not form is regarded, will not be 
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construed to in anywise interfere with or impair said plaintiffs right 
to so redeem. 

15. Plaintiffs are further advised and aver that it would be in¬ 
equitable that the said Lettie F. Melntire should he permitted to 
proceed with the said proceeding to recover possession of said lot 
and that at the final hearing, and pending this proceeding 

8 if necessary, she should he enjoined from further proceed¬ 
ing in said cause. 

Plaintiffs therefore, pray: 

1. That the Court will ascertain by a proper accounting what 
sum is equitably due from plaintiff No. 3 under said deed of trust 
to secure said Melntire. 

2. That a decree may he passed permitting plaintiffs to redeem 
said real estate from said deed of trust upon paying within a time to 
be limited by the Court the sum so ascertained. 

3. That upon their making such payment the said Lettie F. Mc- 
Intire may he decreed to convey the said lot to plaintiff No. 3 in 
fee simple. 

4. That during the pendency of this suit if necessary, and at the 
time of the final decree in any event, the said Lettie F. Melntire 
may he enjoined from further proceeding in said suit to recover 
possession of said lot. 

5. That plaintiffs may have such further and other relief as the 
nature of their case may require. 

To which end plaintiffs pray for process of subpoena against the 
said defendants who are named in the caption of this bill requiring 
them to appear and answer the exigency of the same, but not under 
oath, answer under oath being herebv expressly waived. 

GALEN E. GREEN. 

RIDOUT, 

For Plaintiff. 

I do solemnly swear that 1 have read the foregoing Bill by me 
subscribed and know the contents thereof, that the facts therein 
stated upon my personal knowledge are true and the fact therein 
stated upon information and belief' 1 believe to he true. 

GALEN E. GREEN. 

9 Subscribed and sworn to before me this 29" day of Jan- 
uary, 1913. 

J. R. YOUNG, Cl’k, 

Bv F. E. CUNNINGHAM. 

Ass’t Cl’k. 


Demurrer. 


Filed February 18, 1913. 

******* 

These defendants by protestation not confessing or acknowledg¬ 
ing all or any of the matters and things in said bill of complaint 
contained to he true in manner and form as the same are therein 
set forth, doth demur thereto and for causes of demurrer say: 
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1. That the said plaintiffs hath not in and by their said bill 
stated such a cause as doth or ought to entitle them to any such 
relief as is thereby sought and prayed for from and against these 
defendants or either of them. 

2. That if the matters stated ever did give the plaintiffs or any 
of them any cause of complaint against these defendants, or either 
of them, the same is barred bv the plaintiffs’ laches as appears from 
said bill. 

3. That the said plaintiffs, or any of them, ought not to have or 
maintain their said alleged cause of action for the matters and things 
stated in and by their said bill of complaint against these defend¬ 
ants. or either of them, in that it appears by the plaintiffs’ said bill 

that the plaintiff, Galen E. Green, the privy in interest of the 
10 plaintiffs John Q. A. Walker and M. Katherine Walker, on 
July loth. 1911. filed his bill of complaint in this Court and 
alleged therein the same subject matter as the basis of a suit as is 
alleged by the plaintiffs in the above entitled cause, and therein 
claimed by the same right or title as is claimed herein, and therein 
prayed for the same relief as is herein prayed, and that said suit so 
instituted on the said loth day of July, 1911, was dismissed by 
judgment of this Court and that said judgment of this Court was 

affirmed by the Court of Appeals on the — day of-, 1912. That 

by reason of the said judgment in said suit, the plaintiffs herein, 
or any of them, ought not to have or maintain their alleged.said 
cause of action in said bill contained against these defendants or 
either of them. 

TUCKER, KENYON & MACFARLAN1) anl> 
EDWARD S. BAILEY, 

Attorneys for Defendants. 


Wo hereby certify that in our opinion the foregoing demurrer 
is well founded in law. 

TUCKER, KENYON & MACFARLAND and 
EDWARD S. BAILEY, 

Attorneys for Defendants. 


District of Columbia, ss: 

I. El wood W. Mclntire, one of the defendants herein, on oath 
depose and say that the foregoing demurrer is not interposed for 
delay. 

ELWOOD W. McINTIRE. 

Subscribed and sworn to before me this 17th day of February, 
1913. 

[seal.] AGNES L. MINICK, 

Notary Public, D. C. 

11 Sendee of copy of above demurrer admitted this 18 day 

of February, 1913. 

JNO. RIDOUT, 

Attorney for Plaintiffs. 
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Order Sustaining Demurrer. 

Filed March 7, 1913. 

******* 

Upon consideration of the demurrer to the bill of complaint 
herein, and after argument by the attorneys for the parties, it is 
by the Court this 7th day of March, 1913, adjudged, ordered and 
decreed that the said demurrer be and the same is hereby sustained 
with costs to the defendants; and that plaintiffs have leave to amend 
their said bill of complaint within 15 days from the date hereof, 
otherwise said bill shall be dismissed. 

THOS. H. ANDERSON, Justice. 

Decree Dismissing Bill. 

Filed Mav 2, 1913. 

******* 

1 he demurrer of the defendants having been sustained with leave 
to Plaintiffs to amend, and said Plaintiffs by their Attorney now 
in open Court declining to amend and electing to stand upon their 
Hill, it is thereupon this 2d day of May, 1913, adjudged, ordered 
and decreed that the Bill in this Cause be and it is hereby 
12 dismissed with costs to be taxed by the Clerk and that the 
defendants have execution therefor against said Plaintiffs. 

By the Court THOS. H. ANDERSON, Justice. 

From this decree the Plaintiffs in open Court Appeal to the Court 
of Appeals and on their motion the penalty of their bond for costs 
on said Appeal is fixed at $100. 

THOS. H. ANDERSON, Justice. 

Memorandum. 

May 10, 1913.—Appeal bond approved and filed. 


Assignments of Error. 
Filed June 26, 1913. 


The Court erred as follows: 


In holding on demurrer that the Plaintiffs were not entitled to 
relief because of laches. 

2 . 

In holding on demurrer that Plaintiffs were estopped by a former 
decision. 

3. 

In sustaining the demurrer. 

4. 


In entering the decree appealed from. 


J'NO. R1DOUT, 

A tt y for Pl’fjs. 
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13 Designation of Record. 

Filed June 26, 1913. 

******* 

The Clerk will please include in the transcript on the Appeal in 
this Cause the following: 

The Bill filed Jan. 29, 1913. 

The demurrer filed Feb. 18, 1913. 

The Order sustaining demurrer March 7, 1913. 

The decree dismissing Bill filed May 2, 1913. 

The Appeal in open Court. 

The Bond on Appeal filed May 16, 1913. 

The assignments or error filed June 26, 1913. 

This designation. 

JNO. R1DOUT, 

At?y for Plaintiffs. 


Messrs. Tucker. Kenyon and Macfarland. Att’ys for Defendants: 

Take notice that the above designation was filed June 26, 1913. 

JNO. RIDOUT, 

For Pl'ffs. 

Memorandum. 

June 30. 1913.—Time to file transcript of record extended to and 
including July 15, 1913. 


14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 31572 in Equity, wherein 
John Q. A. Walker et al. are Plaintiffs and Lettie F. McTntire et al. 
are Defendants, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of July, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2581. John Q. A. Walker et al., appellants, vs. Lettie F. Mclntire 
et al. Court of Appeals, District of Columbia. Filed Jul- 15, 1913. 
Henry W. Hodges, clerk. 
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LETTIE F. MclNTIRE ET AL. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

This is a bill to redeem certain real estate in the District 
of Columbia from a sale under a deed of trust alleged to 
have been made. 

The facts, all of which are admitted by the demurrer of 
defendants, are in substance as follows: 

In 1891 the appellant Green owned a certain lot in said 
District, and on that date executed a deed of trust to secure 
the note of said appellant to Cuvier Green for $500. The 
note represented a loan really made by Edwin A. Mclntire of 
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his own 'money, and he suggested the use of Cuvier Green’s 
name as payee. It was indorsed and delivered to Mclntire, 
and he and his estate have continuously held and owned 
said note, and defendant Lettie F. Mclntire now holds the 
note either as executrix or legatee under said Edwin A. 

IcIntire’s will. 

In June, 1900, appellant Green called upon Mclntire and 
formally tendered payment of the note, ottering him a larger 
sum than was actually due. Mclntire, without justification, 
refused to accept payment. Negotiations for payment con¬ 
tinued, but Mclntire continued his refusal to accept pay¬ 
ment, demanding a much larger sum than was due. 

In December, 1902, said Mclntire, acting alone, without 
the presence of his cotrustee, pretended to sell said lot at 
auction under said trust. The only persons present at said 
sale, so pretended to be made, were said Mclntire, his sister, 
Emma Mclntire, appellant Green, and an auctioneer. Be¬ 
fore the auctioneer commenced to offer the property said ap¬ 
pellant gave public notice, in the presence and hearing of 
all the persons assembled, that the sale was wholly illegal; 
that by reason of the tender aforesaid no sale could legally 
be made; that Mclntire could confer no title by such sale. 
Notwithstanding, the auctioneer proceeded to offer the prop¬ 
erty, and Edwin A. Mclntire pretended to bid $1,525, and 
directed that Emma Mclntire should be entered as the pur¬ 
chaser. 

No bid was made by her and she was not a purchaser at 
said pretended sale, the whole purpose of said proceeding 
being to create an appearance of title in said Emma Mc¬ 
lntire. so as to give the illegal transaction a semblance of 
validity which it did not really possess. 

Thereafter Mclntire and May, as trustees, made a deed 
to said Emma Mclntire, who paid nothing therefor, the con¬ 
veyance being only one more step in the plan to create an 
appearance of a sale. 





Thereafter said Emma Mclntire conveyed said lot to said 
Lettie F. Mclntire, who paid nothing therefor and at the 
time of said conveyance had full actual knowledge and notice 
of the invalidity of said attempted sale under said trust, 
and knew that appellant Green’s title to redeem had not 
been in anywise impaired. 

Said Lettie F. Mclntire is one of the executors undeT said 
Edwin A. Mclntire’s will, he being deceased. 

Appellant Green is in possession, and proceedings to dis¬ 
possess him have been instituted by said Lettie F. Mclntire, 
and are pending. 

There was a second trust upon the property, under which 
it was sold to Emma Garrett, who died intestate, leaving as 
her only heirs appellants John Q. A. Walker and M. Kathe¬ 
rine Walker, who have agreed to sell their interest in said 
real estate to said Green and who join in the bill to give 
full effect to said Green’s equitable title and to set at rest 
any question as to parties. The tender was made as well 
on said Emma Garrett’s behalf as on behalf of said Green. 

The negotiations with Mclntire and his representatives 
have continued down to the time of the institution of the 
possessory proceedings. 

Appellants are ready to redeem by payment of such sum 
as the court may decree. 

That said Green alone heretofore instituted a suit to re¬ 
deem : that the trial court dismissed his hill on demurrer 
fot want of parties, and this decree was affirmed on the sole 
ground that Emma Garrett’s heirs were not parties. 

Green vs. Mclntire, 39 Appeals D. C., 249. 

A demurrer was interposed and sustained, and the bill 
dismissed, and this appeal was taken. 





4 


Assignments of Error. 

The court below erred as follows: 

1 . 

In holding on demurrer that the plaintiffs were not en¬ 
titled to relief on the ground of laches. 

2 . 

In holding on demurrer that the plaintiffs were estopped 

bv a former decision. 

«/ 

3. 

In sustaining the demurrer. 

4. 

In entering the decree appealed from. 


ARGUMENT. 

Only two questions were raised by the demurrer, to wit. 
laches and res judicata. 

This question of laches depends always upon the facts and 
circumstances of each case. 

Nelson vs. Worthington. 3 Appeals D. C., 503. 

Hammond vs. Hopkins, 143 U. S., 224. 

This is well illustrated in the following cases, much re¬ 
sembling the case at bar. and in which Edwin A. Mclntire 
was the defeated litigant: 

Pryor vs. Mclntire, 7 Appeals D. C., 417; 173 U. S., 
38. 

Brown vs. Mclntire, 7 Appeals D. C., 435. 

Ackerman vs. Mclntire, 7 Appeals D. C., 449. 
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In the following cases, where much longer time had 
elapsed, the defendants were required to answer. 

Welsh vs. McGee, 18 Appeals D. C., 177. 

Columbian University vs. Taylor, 25 Appeals D. C., 

124. 

As to the question of res judicata there are two complete 
answers: 

A. That the demurrer admits that the merits were not 
decided on the former appeal, and this also appears from 
the opinion in which this court 'carefully abstains from 
decision of any question except that of parties, which ob¬ 
jection is now removed by the joinder of the Garrett heirs. 

Green vs. Mclntire, 39 Appeals D. C., 249. 

B. The demurrer in respect of this contention is a speak¬ 
ing demurrer, and for that cause alone should have been 
overruled. 

The admitted fact that for more than ten vears Mclntire 

V 

and his representatives have allowed Green to remain in 
possession of the lot claimed to have been sold, pending 
negotiations, together with the other considerations above 
stated, it is respectfully submitted, demonstrate that the de¬ 
fendants should have been required to answer, for surely 
under the admissions of the demurrer a plain case for relief 
is made out. 

It follows that the decree below was erroneous and should 
be reversed. 

JOHN RIDOUT, 
Attorney for Appellants 


[22519] 
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LETT IE F. McINTIRE ET AL., Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


Statement of Facts. 

This is an appeal by the appellants, the plaintiffs below, 
from a decree of the Supreme Court of the District of Colum¬ 
bia entered on May 2, 1913, sustaining the demurrer of the 
appellees to the plaintiffs* bill of complaint and dismissing 
the appellants’ said bill of complaint. 

The record discloses that the bill of complaint was filed 
January 29, 1913, and the allegations were as follows: 

On April 10, 1891, the appellant, Galen E. Green, and 
his wife executed a deed of trust whereby they conveyed lot 



21 in Galen E. Green’s subdivision of part of a tract of land 
known as Girls’ Portion, in the District of Columbia, to Ed¬ 
win A. Mclntire and George R. May, in trust to secure the 
note of appellant Green for five hundred dollars ($500) bear¬ 
ing date April 10, 1891, and payable five years after date 
to the order of Cuvier Green, who endorsed and delivered the 
same to Edwin A. Mclntire; that in the month of June, 
1900, the appellant Green tendered to Edwin A. Mclntire 
the amount of the indebtedness secured by said deed of trust 
and that said Mclntire refused to accept the payment; that 
thereafter negotiations were conducted between the appellant 
Green and said Mclntire with a view to the redemption by 
the appellant Green of said lot under said deed of trust, but 
that the said Mclntire persisted in his refusal to accept as 
payment the sum tendered to him; that on December 22, 
1902, the said Mclntire offered the said lot for sale at public 
auction under said deed of trust and the same was sold to 
Emma Mclntire for the sum of one thousand five hundred 
and twenty-five dollars ($1,525.00) (R., pp. 2-3) ; that the 
said Emma Mclntire, the appellant Green alleges, was not 
the real purchaser at said sale; that thereafter the trustees, 
Mclntire and May, in pursuance of said sale, executed a con- 
vevance of said lot to said Emma Mclntire, and thereafter 
Emma Mclntire conveyed said lot to Lettie F. Mclntire, one 
of the appellees herein; that the said Edwin A. Mclntire died 
November 26, 1907, and that Lettie F. Mclntire, one of the 
appellees, had recently instituted proceedings in the Mu¬ 
nicipal Court of the District of Columbia to recover against 
appellant Green possession of said lot, and that judgment had 
been entered in said proceeding in favor of said Lettie F. Mc¬ 
lntire, and that appellant Green had perfected an appeal 
therefrom to the Supreme Court of the District of Columbia 
(R., p. 3). Said bill of complaint discloses that the said lot 
was subject to a certain deed of trust securing a debt 
of four hundred dollars ($400.00) to one Emma. Garrett and 
the same was sold thereunder to her in the year 1900 (R., 




pp. 3-4). The sale to Emma Garrett was made after said 
tender hereinbefore referred to. 

After conveyance to her said Emma Garrett died in this 
city, leaving as her only heirs her brother and sister, appel¬ 
lants John Q. A. Walker and M. Katherine Walker; that the 
said heirs then entered into an agreement with said plain¬ 
tiff Green to sell to him said real estate and they join in 
this proceeding, as plaintiffs with him, to establish in his 
favor the fact of his equitable title to said lot, which they 
admit, and to set at rest any question as to the parties plain¬ 
tiff in this proceeding (R., p. 4). 

It is alleged also that since the sale under the first deed 
of trust by said Mclntire negotiations had been carried on 
with the view to ascertaining the amount legally due from 
the plaintiff Green under the said deed of trust, but by reason 
of the unreasonable demands of said Mclntire in his life¬ 
time and of the appellees since his death it had been im¬ 
possible to ascertain the amount justly due under said deed 
of trust and that appellants had insisted that the said Mc¬ 
lntire deed of trust secured only the amount due thereunder, 
according to its tenor and effect, but said Mclntire during 
his life and the defendants, appellees here, since his death, 
had insisted upon adding to said amount a large sum not 
secured under the said deed of trust; that the negotiations 
referred to were conducted by appellant Green on his behalf 
and on behalf of Emma Garrett, in her lifetime, and of her 
heirs. 

On July 15, 1911, the appellant Green instituted suit 
against appellees to redeem from said trust in which he con¬ 
ceived that, being the equitable owner under his contract 
with appellants, John Q. A. Walker and M. Katherine 
Walker, he might properly sue alone, but having learned 
that this view was erroneous by decision of the Supreme 
Court of the District of Columbia, affirmed by the~%Ourt of 
Appeals, in 1912 (see Green vs. Mclntire, 39 App. D. C., 
249), he applied to said appellants John Q. A. Walker and 
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M. Katherine Walker to join with him in this suit to meet 
said objection, and they willingly joined in order that it 
might fully and clearly appear that the appellant Green was 
the real and equitable owner of said lot (R., p. 4). The 
prayer of the bill is that a decree may be passed permitting 
appellants to redeem said lot from said deed of trust upon 
their paying the sum ascertained to be due and thereupon 
that the appellee Lettie F. McTntire be decreed to convey 
the said lot to the appellant Green in fee simple (R., p. 5). 
To this bill of complaint the appellees, the defendants below, 
interposed a demurrer, which demurrer the court below sus¬ 
tained. The demurrer raises the following questions: 

1. That the appellants are not entitled to the relief sought 
because of laches. 

2. That the appellants are estopped from maintaining this 
action by a former decision in that it appears hv their bill 
that the appellant Galen E. Green, the privy in interest of 
the appellants John Q. A. Walker and M. Katherine Walker, 
on July 15, 1911, filed his bill of complaint in the Supreme 
Court of the District of Columbia and alleged therein the 
same subject-matter as the basis of suit as is alleged by the 
plaintiffs (appellants) in the case at bar, and therein claimed 
by the same right or title as is claimed herein, and therein 
prayed for the same relief as is herein prayed, and that the 
suit was dismissed by judgment of the Supreme Court and 
that said judgment was affirmed by the Court of Appeals on 
November 4, 1912, in Green vs. Melntire, 39 App. D. C.. 
249 (R., p. 6). 
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ARGUMENT. 

L 

Appellants’ Laches. 

The record shows that the sale, of which appellants com¬ 
plain, of the property under the first deed of trust took place 
on December 22, 1902, and that Edwin A. Mclntire, with 
whom the appellant Green alleges to have had the various 
transactions and conversations detailed in the bill of com¬ 
plaint, died on November 26, 1907, and that this suit was 
filed January 29, 1913. There is no charge of fraud, either 
actual or constructive, and no allegation of want of knowl¬ 
edge on the part of appellants—indeed the appellant Green 
asserts that he was present at the time of the sale complained 
of—and it would appear that the gravamen of the com¬ 
plaint is not fraud, but simply arbitrary action on the part 
of Mclntire. The appellants offer no valid excuse or explana¬ 
tion of their gross laches, but seek, however, to avoid the con¬ 
sequences of their unreasonable and unaccountable delay by 
stating that, ever since the said sale by the said Mclntire, 
negotiations had been carried on with a view to ascertaining 
the amount legally due from appellant Green under the Mc¬ 
lntire deed of trust, but bv reason of the unreasonable de- 
mauds of Mclntire in his lifetime and the appellees since his 
death it had been impossible to ascertain the amount due 
under said deed of trust. The averments show that Mclntire 
at all times relied upon the validity of the sale and persist¬ 
ently refused to accede to the demands of the appellants. No 
attempt was made by appellants to enforce their demands. 

“The continual assertion of a claim unaccompanied 
by any act to give effect to it, cannot avail to keep 
alive a right which would otherwise be barred by 
laches ^ 

18 A. & E. Enc. of Law, 2d, 106. 
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No act was ever done by appellants to keep alive any right 
which thev mav have had, and the assertion of their claim 
unaccompanied by an act to give it effect cannot avail them. 
When Mclntire refused to accept appellants’ proposition then 
the rule of diligence demanded prompt action. In the case 
at bar, in which no fraud or misrepresentation was charged 
and in which there appears no well-grounded explanation of 
the unreasonable delay, the appellants, after the lapse of 
more than ten years, are attempting to invoke the aid of a 
court of equity. It is confidently submitted that under the 
authorities they are barred from invoking such aid by their 
own gross laches. 

*‘In the absence of actual fraud, alleged and proved, 
unreasonable delay on the part of the complainant, 
under the circumstances in the particular case, will be 
deemed a bar to any claim for equitable relief.” 

18 A. t!c E. Enc. of Law, 120. 

“It is well settled that, independent of any statute 
of limitation on the subject for the guidance of the 
courts of law. equity may refuse to grant relief where 
it is sought after an unreasonable and unexplained 
delay.” 

Scliickler vs. Washington Brewing Co., 33 
App. D. C., 35. 

“Courts of equity often treat a lapse of time, less 
than that prescribed by the statute of limitations as 
a permanent bar, on the ground of discouraging stale 
claims, or gra^s laches or unexplained acquiescence 
in the assertion of an adverse right.** 

Havward vs. Bank, 96 U. S., 611. 

In Foster vs. Mansfield Odd Water Company and Lake 
Michigan Railroad Company, 146 U. S., 88, in affirming the 
action of the court below in sustaining the demurrer to the 
bill on the ground of laches, the court said: 

“As the alleged fraudulent sale of this land con¬ 
stituting the gravamen of the bill took place August 
28, 1877, and the bill was not filed until August 30, 
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1887, ten years thereafter, there is certainly a pre¬ 
sumption of laches, which it is incumbent on the 
plaintiff to rebut. 

“His reply is that he did not discover the fraud 
until a few months before the filing of the bill 
* * *. The defense of want of knowledge on the 

part of one charged with laches is one easily made, 
easy to prove by his own oath and hard to disprove; 
hence the tendency of courts in recent years has been 
to a rigid compliance with the law, which demands 
not only that he should be ignorant of the fraud, but 
that he should have used reasonable diligence to in¬ 
form himself of all the facts/’ 

This court in Warren vs. Jackson, 7 App. D. C., 211, in 
which case there was no evidence of fraud, said: 

“In this case, as has been observed, is no substantial 
or reliable evidence of fraud or imposition practiced 
in procuring the deed * * *. If there was noth¬ 

ing else in the case to repel the claim to the relief 
prayed, this great delay (seven and a half years) in 
making the application would be sufficient to pre¬ 
clude the complainant.” 


Tn all the cases cited in appellants’ brief actual fraud was 
charged with but one exception, and in that case. Nelson vs. 
Worthington, 3 App. D. C., 503, complainant alleged that 
the matters complained of had first come to her knowledge 
within three or four months preceding the date of the filing 
of her petition. 

The courts make the distinction between cases of actual 
fraud and cases where fraud is not charged. The rule seems 
to be where there is actual fraud laches will not generally bar 
relief if the delay has not worked a disadvantage to the op¬ 
posing party. If. however, there is no actual fraud, as in 
the case at bar, unnecessary delay on the part of complainant 
will be deemed a bar to any claim for equitable relief. 

It is well settled in cases where actual fraud is charged, if 
the situation is materially changed, if there has been the 
death of the principal party or witness, it would be inequi- 
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table to entertain the suit, and laches would be deemed a bar 
to any claim. So that in the case at bar, even though actual 
fraud were charged, yet the appellants should not be per¬ 
mitted to invoke the aid of a court of equity, as the situation 
is materially changed in that Edwin A. Mclntire, against 
whom the accusations are made, the principal and in fact 
the only witness, as shown by the record, is dead, and no 
attempt was made to enforce any claim by appellants during 
the five years intervening from the date of the sale to 
the time of his death and for five vears thereafter. 

%j 

‘‘In all cases where actual fraud is not made out 
but the imputation rests upon conjecture, where the 
seal of death has closed the lips of those whose char¬ 
acter is involved, and lapse of time has impaired the 
recollection of transactions and obscured their details, 
the welfare of society demands the rigid enforcement 
of the rule of diligence.’’ 

Hammond vs. Hopkins, 143 U. &'., 224. 


II. 

It is the contention of the appellees that the appellants are 
estopped from maintaining the case at bar by the former de¬ 
cision in the case of Green vs. Mclntire. 

The demurrer is not a speaking demurrer, as the estoppel 
appears upon the face of the bill of complaint. When it so 
appears the question is properly raised by demurrer. 

‘‘When the estoppel plainly appears upon the face 
of a complaint the defense may be made by de¬ 
murrer.’ ? 

9 Enc. of PI. & Pr., 613, and cases there cited. 

An examination of the appellants’ bill of complaint dis¬ 
closes the fact that it in nowise differs from the former 
bill of complaint which was under review by this court 
in Green vs. Mclntire, 39 App. D. C., 249, in the sub¬ 
ject-matter, the alleged right or title of appellant Green and 
the relief sought. It differs only from the fonner bill in 
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the adding of John Q. A. Walker and M. Katherine Walker 
as parties plaintiff, which it plainly declares was for the pur¬ 
pose of curing the defect found by this court. The additional 
plaintiffs simply seek to assert Green’s title or right, and claim 
no right and ask for no relief for themselves. The bill, which 
is signed and sworn to only by Green, prays for a decree di¬ 
recting the appellee Lettie F. Mclntire to convey the lot ab¬ 
solutely to Green, not to all the appellants. The defect in 
the parties was pointed out in two demurrers to the former 
bill and Green refused to amend, electing to stand on his bill. 
Having put his case to the test, and this court having de¬ 
cided against him, he now attempts in effect to amend his 
former bill by filing the bill of complaint in the case at bar 
with the parties added, the necessity for which was specific¬ 
ally and distinctly pointed out in the demurrer to the former 
bill. This court, dealing with the question of the defect in 
the parties in the former suit, said: 

“Hence, with the defect in the amended bill before 
the court, and the refusal of plaintiff to further 
amend and correct this defect, it was proper for the 
court to enter a decree dismissing the bill. It is un¬ 
necessary to consider the other questions raised by the 
demurrer.” 

This court in deciding the case did not give to the plain¬ 
tiff Green the right to amend the bill and called attention in 
its opinion to the fact that, with the defect as to parties and 
the refusal of plaintiff to correct the defect, it was proper for 
the lower court to enter a decree dismissing the bill. Had 
the court not determined that the decision should be final 
and the rights of the parties fixed thereby, it would have 
considered the other question raised by the demurrer. 
Surely in this case the doctrine of res judicata is ap¬ 
plicable. In U. S. ex rel. Moser vs. Meyer, 38 App. D. C., 
17, dealing with the subject of res judicata, this court said: 

“The principles which underlie the doctrine of res 
judicata were well stated by the vice-chancellor in 
Henderson vs. Henderson, 3 Hare, 115, thus: 
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“ ‘In trying this question, T believe I state the rule 
of the court correctly, * * * that where a given 

matter becomes the subject of litigation in, and of ad¬ 
judication by, a court of competent jurisdiction, the 
court requires the parties * * * to bring forward 

their whole case, and will not (except under special 
circumstances) permit the same parties to open the 
same subject of litigation in respect to the same mat¬ 
ter which might have been brought forward as part 
of the subject in contest, but which was not brought 
forward, only because they have, from negligence, 
inadvertence, or even accident, omitted part of their 
case. The plea of res judicata applies, except in spe¬ 
cial cases, not only to points upon which the court 
was actually required by the parties to form an opin¬ 
ion and pronounce judgment, but to every point 
which properly belonged to the subject of litigation, 
which the parties, exercising reasonable diligence, 
might have brought forward at the time.’ ” 


Had the plaintiff so desired he could have added the 
proper parties plaintiff after the defect had been pointed out 
to him and thus cured that defect, but he chose not to do so, 
and in the case just cited it was held that the plea of res 
judicata applies not only to points upon which the court was 
actually required by the parties to form an opinion and pro¬ 
nounce a judgment, but to every point which properly be¬ 
longed to the subject of litigation, which the parties, exercis¬ 
ing reasonable diligence, might have brought forward at the 
time. 

It cannot be contended that Green would have had any 
difficulty or experienced any trouble in properly amending 
his bill of complaint. 

The policy of the law is to have the litigation finally 
ended, and if a litigant be permitted to try out a question 
with one party and fail, and then be permitted to add an¬ 
other, a case could readily be conceivable where litigation 
might be interminable. In Thompson vs. Clay, 3 T. B. 
Munroe, 359; 16 Am. Dec., 108, the contention was made 
that to use one record or decree in evidence as a bar in 
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another suit it must be between the same parties. The court 
said (the general rule) must— 

“Admit of some exceptions, and must operate con¬ 
sistently with other rules on the same subject. Here, 
the party relies on this rule who committed the error 
in the first bill, which made too few parties to it, and 
who submitted to an absolute decree on the merits in 
the first case, barring his equity.” 

The court, after referring to the practice adopted of re¬ 
versing decrees that are absolute because the proper parties 
were not before the court, at the instance of the party who 
committed the error in omitting to make the proper parties 
in the first instance, said: 

“This practice has long prevailed in accordance 
with the practice of the English chancery, and if an 
absolute decree, in a case where all the proper parties 
were not made, is no bar to another suit for the same 
cause, where the proper parties are made, then such 
reversals are idle and nugatory, as they only annul 
decrees, which, in themselves, are inoperative and 
harmless. This practice proves the judicial sense of 
the country, that an absolute decree, with too few 
parties before the court, would bar a bill with the 
right number of parties founded on the same equity, 
and claiming the same relief. 

“If it were not so, the consequences might be mis¬ 
chievous and injurious to rights once settled by litiga¬ 
tion. Who are and who are not proper parties is often 
a difficult question, and we are aware that, owing to 
the inattentive and hurried manner in which business 
is conducted in our courts of original jurisdiction, 
many decrees are rendered settling important rights, 
where all the proper parties were not before the court; 
and if all these decrees are to go for nothing, and the 
parties are at liberty to relitigate the matter of a new 
bill with proper parties, then the titles of property 
will be rendered precarious and unsettled, and the 
first suits which were supposed to settle these rights 
are only the means resorted to by complainants to 
feel their way, until by renewed attempts they can be 
successful.” 
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The case cited, it is submitted, is decisive of the question 
here. The plaintiffs Walker joining with Green say that 
Green is the real and equitable owner, and the relief prayed 
is only that the appellees he directed to convey the property 
described in the hill to Green. The bill sets out precisely the 
same interest, the same subject-matter and the same title of 
Green as were contained in the former bill, and the same re¬ 
lief is asked for as was sought in said hill. The appellant 
Green boldly declares that the purpose of joining the new 
parties was to meet the objection of the court as to want of 
proper parties; in other words, in effect to amend the for¬ 
mer bill. It is submitted as the defect in parties was pointed 
out in two demurrers, and Green refused to amend, and this 
court not having granted him leave to amend, he is estopped 
by the judgment in the former suit, and should not now be 
permitted to relitigate the matter. 

It is respectfully submitted that the action of the court 
below should be affirmed. 

Respectfully submitted, 

CHARLES COWLES TUCKER. 

J. MILLER KENYON. 

H. B. F. MACFARLAND. 
EDWARD S. BAILEY. 
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